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Dear Mr Jenrick and Mr Khan 

Open letter to request clarification regarding legal matters to do with the Habitats Regulations 

Assessment of The London Plan 

I am writing to you to ask you to clarify your position relating to how the legal requirements of the 

Conservation of Habitats and Species Regulations 2017 (the “CSHR 2017”) have been fully met in the 

Habitats Regulations Assessment (the “HRA”) of the London Plan (the “Plan”). Part 105 of the CSHR 

2017 gives the competent authority a “duty to consult” with and “have regard to” the views of the 

nature conservation body as to whether the Plan meets the requirements of the CHSR 2017. However, 

the decision that a plan will not adversely affect the integrity of a European site remains clearly with the 

competent authority1.  

The Mayor’s decision to accept the conclusions proposed by AECOM in the HRA, and accepted by 

Natural England - as the relevant nature conservation body – and then by the Inspectors of the 

Examination in Public of the London Plan, appears to be flawed in several respects.  

First, AECOM did not assess properly the effect of Plan policies for development in The Royal Borough 

of Kingston-upon-Thames (“Kingston”) in its Appropriate Assessment of Wimbledon Common SAC. 2010 

Habitats Regulations Assessment for Kingston (the “2010 KHRA”) to which AECOM refers in drawing 

conclusions of no significant likely effect on Wimbledon Common SAC dates from a time when housing 

targets in Kingston and other boroughs that are near to the Common were significantly lower than now 

planned, at 375 units a year for 12 years, and no targets for employment growth were given. The 2010 

KHRA cannot therefore be relevant to an assessment of the possible effect of much higher levels of 

development planned on protected habitats and species. 

Indeed, the HRA uses a base level figure of 9,640 units from policy H1 (increasing housing supply) for 

projected residential development in Kingston for the first 10 years of the London Plan, a figure which 

does not include the increased density of residential development that accompanies “opportunity area” 

status, the significant and specific targets for jobs in Kingston in policies SD1 (opportunity areas) and E1 

(offices), accelerating growth later in the plan and development associated with CrossRail 2 as laid out 

in Chapter 8 of the Strategic Housing Land Availability Assessment (the “SHLAA”). The figure is also a 

 
1 Wealden judgement https://www.bailii.org/ew/cases/EWHC/Admin/2017/351.html  111.: “Accordingly, applying traditional public law 
principles to this case, I am driven to conclude that the HRA is vitiated by Natural England's plainly erroneous advice. I have reached this 
conclusion on two bases: the first, because the decision-makers should have undertaken further inquiry of Natural England in 
circumstances where no explanation had been given for not aggregating two amounts; the second, because Natural England's error 
directly infects the decision-making process.” 

https://www.bailii.org/ew/cases/EWHC/Admin/2017/351.html


minimum figure as it contains small sites targets (policy H2) which are minimum numbers2. No 

environmental assessment of any kind at a Kingston Borough level has been carried out of the effect of 

development that has occurred in Kingston since 2010 or that has been agreed in The Plan. This is also 

despite the findings of an independent report by Atkins in 2006, commissioned by Kingston Council, 

that revealed a deficit of green open space in the Borough and a reliance of the use of Richmond Park 

SAC for recreational purposes, even for the 2001 Kingston population. 

Secondly, AECOM’s “in-combination” assessment in the HRA on the effect of plans and projects on 

Wimbledon Common SAC (Point 6.7: “Other Plans and Projects”) does not take in to consideration any 

development planned in Kingston at all, thus avoiding an in-combination assessment of the effects of 

growth in Kingston arising from policies SD1, H1 and E1 of the Plan. The HRA only mentions the 

combined effect of planned development in Merton and Wandsworth, a clear breach of the 

requirements for in-combination assessments in the Habitats Directive3.  

Thirdly, it appears that AECOM may fail to meet the statutory requirement to assess the effect on any 

European site of the “manner in which [the Plan] is proposed to be carried out”3 i.e. much of the 

development in the Plan will be concentrated on large sites in opportunity areas which are in close 

proximity to Richmond Park SAC, Wimbledon Common SAC, Epping Forest SAC, Lee Valley SPA and 

South West London Waterbodies SPA, making these protected sites and their species vulnerable to 

human activity and pollution arising from such development. AECOM screened out Plan policies SD1 

and E1 for all European sites on the basis that development arising from these policies is remote from 

most European sites, an assertion that is not true4. For example, the Development Scenario Testing 

Documents5 for Kingston clearly show with a high degree of specificity the location where the majority 

of development in Kingston is planned to take place and proposed ranges of density for development in 

these locations. 

 

Fourth, under the Habitats Directive, the Mayor is required to produce evidence that leaves no scientific 

doubt that his Plan will not harm European sites and their species6. However, the Mayor has relied on 

AECOM, and AECOM has not presented scientific evidence to justify its conclusions that planned 

development around Richmond Park SAC and Wimbledon Common SAC as well as other European sites 

arising from policies SD1, H1, H2 (small sites) and E1 - amongst other Plan policies - will not have an 

adverse effect on these habitats and their protected species. There is, in particular, evidence to suggest 

that NE’s and the Inspector’s acceptance of AECOM’s conclusion regarding both Wimbledon Common 

SAC and Richmond Park SAC represents a clear error of reasoning which robs the Mayor’s decision to 

accept their conclusions of the required logic to be a rational and lawful decision.  

 

I look forward to receiving your reply at your earliest convenience. 

 

Yours sincerely 

 

 

Caroline Shah 

 
2 Intend to Publish London Plan – Policy H2 – Table 4.2 
3 Habitats Directive Part 6 – Assessment of Plans and Projects 63 (6) https://eur-lex.europa.eu/legal-

content/EN/TXT/PDF/?uri=CELEX:31992L0043&from=EN 
4 HRA screening conclusion for Policy SD1 – Opportunity Areas: “For most part, the opportunity areas are relatively remote from European 
Sites” and for policy E1 offices: “Supports provision of office space and seeks to increase current office stock. It provides broad 
locations…and identifies the likely total scale of floorspace…However, most of these are remote from European sites” 
5 https://f0895c4f-8046-4005-a284-ab80f919ab55.filesusr.com/ugd/8451a6_600e89121b434affac1070fcd675fb00.pdf 
6 Sweetman and others v An Bord Pleanála (Case C-258/11) [2014] PTSR 1092 at paragraphs 45-49 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31992L0043&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31992L0043&from=EN
https://f0895c4f-8046-4005-a284-ab80f919ab55.filesusr.com/ugd/8451a6_600e89121b434affac1070fcd675fb00.pdf
https://www.bailii.org/eu/cases/EUECJ/2013/C25811.html

